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Working From Home? Stay Alert
to Avoid Insider Trading or
Tipping Liability!

Even when surrounded by the ones we love, it is important to keep
confidential information away from them. Others may not realize that they
should not trade after overhearing interesting comments—or worse, they
may try to listen, intending to trade if they learn something exciting.
Working from home increases the threat of “inadvertent tipping,”
especially for those who find themselves prone to discussing business
within earshot of others. Please renew your confidentiality practices to
protect your loved ones, and yourself.

For over a decade now, we have combed through the SEC’s insider
trading cases each year to collect cautionary tales on the hurt and
reputational damage that those close to us can cause when we do not
take proper precautions.’ While others may not be aware of, or intend to
cause, such harm, any involvement in an insider trading investigation,
even if charges are never brought, can result in a ruined career, damaged
relationships, and mounting legal bills. This year, we highlight additional
scenarios demonstrating the risks that come with working from home,
involving family, friends, and partners—romantic and business alike—that
we hope will serve you well as you deal with snow days, family get-
togethers, and shared workspaces.

FAMILY GATHERINGS CAN GET A LITTLE TOO COZY

On August 17, 2022, the SEC charged Nicholas Daniel with insider
trading after he traded on information obtained during a telephone call
with his mother.? A close family member was a senior employee of
Cypress, and Daniel was aware of that fact. The SEC emphasized the
closeness of the relationship between Daniel, his mother, and the family
member, noting that they “communicated regularly over the telephone
with each other, shared confidential details about their lives, and relied on
each other for both emotional and financial support.” Neither his mother
nor the other family member was charged, but imagine the intrusiveness
of the investigation necessary to conclude that their tips were inadvertent.
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Crucially, Daniel’s insider trading occurred while his mother was staying with the family member. During that time, Daniel
visited with his mother and the family member and attended a party that the family member hosted. At that party,
Cypress employees were present, and Daniel saw his family member “leave the party for an unusual private meeting
with these senior Cypress employees in the family member’s home office.” About a month later, Daniel received a phone
call from his mother, during which he learned that the family member was working on urgent issues involving a likely
acquisition of Cypress.

Three minutes after speaking with his mother, Daniel contacted his brokerage firm. The SEC emphasized that “Daniel
was an inexperienced trader and had not made any trades in securities for approximately 10 years.” His broker required
him to submit an application to purchase options contracts because he had never done so before. Adding insult to injury,
Daniel then asked his mother to lend him $50,000 for a real estate transaction, when he really intended to use the funds
to purchase call option contracts. Once the necessary funds were in his account, Daniel bought 1,366 Cypress call
option contracts. The SEC uses unusual trading like this to demonstrate that the trading resulted from the tip, not from
normal trading activity.

After Daniel sold the contracts, he realized a net profit of $349,588. The SEC required him to pay double that amount to
cover disgorgement and a penalty, plus almost $40,000 in prejudgment interest, to resolve this matter. It seems likely
that the family member also faced scrutiny by Cypress, which undoubtedly had to answer a post-acquisition FINRA
request for a list of who was aware of the acquisition before it was announced, and whether those individuals recognized
names on a list of traders.

INSIDER TRADING IS NOT ROMANTIC

Two cases brought by the SEC this year demonstrate that, while we would hope our romantic relationships are safe from
insider trading, that is sometimes not the case.

In one “working from home” case, the SEC alleged that, due to the global pandemic, a law firm associate’s boyfriend
“often stayed for multiple days at a time” at her apartment, where she worked for her firm’s client Merck in connection
with its tender offer to acquire Pandion.® The SEC alleged that she “engaged in frequent telephone calls regarding the
deal” and had a binder of documents for the acquisition at home. On July 25, 2022, the SEC charged her then-boyfriend,
Seth Markin, and his friend Brandon Wong, with insider trading after they misappropriated material nonpublic information
from her.

The SEC alleged that Markin first began to purchase shares of Pandion stock only one day after his girlfriend was
assigned to work on the transaction. While the girlfriend was ultimately not charged, we can only begin to imagine the
embarrassment and potential fallout for her with the firm, and with Merck as a client. Interestingly enough, Markin himself
was in new agent training for the FBI and worked as a compliance analyst during the relevant period, so his career was
probably also derailed.

When investigating insider trading cases, the SEC asks very intrusive questions about relationships, and this situation is
no exception. The SEC alleged that Markin and his girlfriend were only in a relationship for approximately seven months
(during which Markin stayed at her apartment for an extended time from January to February 2021). Although they broke
up for a few days during the course of their relationship, the SEC also alleged that they “shared confidences, including
discussions about each other’s families and plans of marriage.” The SEC used these facts to demonstrate that the
relationship imbued Markin with a duty not to trade, which he breached. Breach of a duty is one of the elements of an
insider trading violation.
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In total, Markin purchased 2,270 shares of Pandion stock, obtaining gains of over $82,000. Markin also tipped his friend,
Wong, about the upcoming acquisition, and both went on to tip, directly or indirectly, more than twenty people to trade in
Pandion stock. Wong purchased 35,382 shares in total and obtained ill-gotten gains of over $1.3 million. The complaint
explained that the friends had known each other for approximately four years, and sometimes traveled together. Markin
also disclosed to Wong that he had reviewed his girlfriend’s work binder. The complaint noted the quid pro quo of the
exchange, in that, in return for Markin’s gift of material nonpublic information to Wong, Markin expected a “lavish thank-
you gift,” which he received in the form of a Rolex watch, paid expenses for a joint vacation to Hawaii, and a meal at a
three-Michelin-starred restaurant that cost over $1,000. Wong also used his proceeds to purchase a home in Florida.

Given these facts, it is not surprising that both were also criminally charged.* The indictment alleged that Markin lied to
his girlfriend to conceal his illegal trades after they had ended their relationship and while he was preparing to go to
Quantico, Virginia for training at the FBI Academy.® Prosecutors also alleged that Markin received a call from his former
girlfriend asking him why his name had appeared in a FINRA inquiry into Pandion stock trading, and he falsely told her
he had not traded in Pandion stock. Markin then went on to make another false statement to the FBI that he had
purchased the stock due to a recent earnings report and new board member addition, asserting that he did not know his
former girlfriend had worked on the transaction. Markin clearly did not follow the first rule of holes: when you are in one,

stop digging.

In another “working from home” case, on June 29, 2022, the SEC charged Daniel Moscatiello with insider trading after he
misappropriated material nonpublic information from his domestic partner regarding the acquisition of Virtusa by Baring
Private Equity Asia (‘BPEA”).° The complaint highlighted Moscatiello’s breach of trust and confidence that he owed his
partner, with whom he “had been in a committed relationship for approximately four years and had lived together for
approximately two years.”

The SEC alleged that his domestic partner was a marketing department employee of Virtusa, an information technology
company. According to the SEC, she learned on September 8, 2020, that Virtusa was likely to be acquired and that she
would be working on the public announcement of the impending acquisition. She was working from home full time at that
point, like many of us were during the pandemic. Moscatiello lived with her and also worked from home much of the time.
So, when the marketing employee spent the rest of September 8 on the phone and told Moscatiello she needed to work
through the evening, he apparently took note. She then participated in a video call from 11:30 p.m. to 12:16 a.m. in her
home office, adjacent to the bedroom they shared. Again, imagine the intrusiveness of the investigation necessary to
support these SEC allegations.

When the market opened the morning of September 9, Moscatiello purchased 250 Virtusa call options for $27,621. (He
did this from his office, not from home, allegedly to conceal the trades from his partner.) BPEA and Virtusa announced
the acquisition on September 10, and Moscatiello immediately sold the options, realizing $89,904 in illicit profits. The
complaint flagged that (1) it was the first time Moscatiello had ever purchased Virtusa securities even though he was an
active trader with multiple brokerage accounts; (2) his purchase consisted of 100% of the total volume of Virtusa options
trading purchases on September 9; (3) his trade was an outlier because he typically held investments for longer periods
of time; (4) he typically discussed his trading with his partner but kept this trade a secret; and (5) it was his most
profitable trade of 2020. He settled with the SEC, and the marketing employee was not charged.

MIXING BUSINESS AND FAMILY REQUIRES A LOT OF TRUST, AND SOMETIMES THERE IS A BREACH

On April 4, 2022, the SEC issued a cease-and-desist order against Lloyd Reed for trading on material, nonpublic
information in breach of his duty of trust and confidence owed to his business partner, who was also a family member.’
The partner was not charged, which probably means the partner successfully demonstrated to the SEC that the tipping
was inadvertent.
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As described in the order, “Reed and Business Partner were close family members and friends who lived in the same
community. They also co-owned multiple businesses together. . . . In their business and personal relationship, Reed and
Business Partner had a history, pattern, and practice of sharing confidences.” One of the companies they owned
together provided consulting in the aerospace industry, among other services. After the business partner was retained by
Torotel in connection with this company’s services, Reed was provided a copy of a confidential, nonpublic report that
outlined a possible sale of Torotel. Further, Reed noted that his business partner had become busier than normal with
his ongoing work for Torotel.

As a result, Reed purchased Torotel shares on twelve separate trading days, for a total of 17,950 shares, without
notifying his business partner. Only once Reed received an email regarding a potential Torotel merger did he inform his
business partner that he had purchased Torotel stock and asked his business partner to withhold additional information
about Torotel due to such holdings. After Reed sold his shares, he realized a net profit of $116,295.69, which the SEC
required him to disgorge, and paid a penalty of the same amount. The SEC’s complaint does not explain what happened
to the businesses or the family relationship after the partner learned about Reed’s trades.

LOOKING AHEAD

Although many of us are working in the office more now that the pandemic (hopefully) is waning, it is hard to resist the
flexibility that working remotely allows. We encourage you to take precautions and safeguard your confidential
information to avoid the intrusive, embarrassing, and expensive result that being investigated, or worse, held liable, can
bring. While most of us could never imagine our loved ones using our confidential information for their own gain, these
examples, and our decade of tracking cases like them, demonstrate that it is better to be safe than sorry.
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